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August 1st, 2007 

 

BOMAG Americas, Inc. 
 

TERMS AND CONDITIONS OF PURCHASE 
 

 

1) Acceptance and governing provisions 

 
The Terms and Conditions of Purchase Order (“Terms and Conditions”) set forth herein 
govern in full the entire relationship between BOMAG Americas, Inc. (“BOMAG”) and 
the Vendor selling goods or services to BOMAG pursuant to a Purchase Order (“P.O.”).  
Subject to both parties agreement made in writing, additional terms related to pricing or 
delivery may be added to these Terms and Conditions but only if agreed to in writing by 
BOMAG and Vendor. A P.O. may be issued by BOMAG from time to time in order to 
define, among other things, quantity, delivery, and prices.  
 
In the case of a Master Agreement between BOMAG and a Vendor (such as but not 
limited to cases where the Vendor is to automatically supply BOMAG based on the 
access the Vendor has to BOMAG’s inventory), the Master Agreement for purposes of 
these Terms and Conditions shall be considered a “P.O.” 
 
The Vendor expressly acknowledges that processing a BOMAG P.O. means that the 
Vendor agrees and acknowledges:   

(a) Vendor has read or has had the opportunity to read the terms and    
 conditions and understands them; 
(b) The terms and Conditions contained herein shall prevail over any of the   
 Vendor’s own sales terms and conditions including, but not limited to, any  
 limitation on warranty or damages, and that Vendor’s own sales terms and  
 conditions shall not be binding against BOMAG under any circumstances. 

 
 
 
In the event the Vendor has not objected in writing within forty-eight (48) hours to any 
P.O. sent by BOMAG then the terms of the P.O. shall be final and shall include the 
Terms and Conditions set forth herein, and the Vendor is therefore bound to agree and 
comply in full with any of the following provisions. 
 
In the event the Vendor within forty-eight (48) hours after receiving a P.O. requests in 
writing any change or revision to these Terms and Conditions, then such changes shall 
not be binding upon BOMAG unless agreed to in writing by BOMAG. 
 
 
Any breach by the Vendor of any of the provisions of these Terms and Conditions shall 
not be deemed a waiver by BOMAG of any subsequent breach by Vendor and BOMAG 
may at any time bring a claim against the Vendor to enforce the terms herein.     
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2) Shipment and delivery 

 
Vendor’s initial delivery of supplies, parts or materials shall be deemed to be an 
acceptance by Vendor of all terms contained on the P.O.and these Terms and Conditions, 
including, but not limited to price, discounts, terms, rebates, and any other specific terms 
set forth  in the P.O.  The Vendor agrees in all cases to use BOMAG’s preferred carriers, 
unless otherwise specified on the P.O.  Upon the breach by the Vendor of this obligation, 
the Vendor agrees to the following: 

(1)  the Vendor shall be charged for the relevant shipment cost; and 
(2)  BOMAG is entitled without limitation to deduct such costs from any payment 

due to the Vendor. 
Except otherwise agreed in writing by BOMAG, any price contained in the P.O. (1) is 
binding pursuant to these Terms and Conditions, (2) is not subject to any increase, and 
(3) includes any potential tax or duty. 
 
The Vendor may not add any fees for freight or shipping and handling.  In addition, the 
Vendor shall be responsible for freight insurance and any handling or similar fees. 
 

A. Notice of Shipment 
Vendor must provide the following information to BOMAG five (5) days before 
shipment except in the case of an automatic supply process based on the access the 
Vendor has to BOMAG’s inventory under either a Master Agreement or a P.O.:  

(1) the date goods will leave its docks; and 
(2) the date the goods shall be delivered to BOMAG.  Such notice shall be by email 

or facsimile. 
 
In the event the Vendor fails to comply with any of the obligations above, then BOMAG 
will be entitled at its sole option, without any notice to the Vendor, to refuse and/or 
postpone the delivery by not more than five (5) business days.  In any such case BOMAG 
shall not be responsible for any direct or indirect damages that may be incurred as a result 
of such refusal and/or postponement. 
 
Until such time as BOMAG receives the aforementioned notice, BOMAG shall be 
entitled to adjust the previously issued P.O. to the following extent: 

(i)    BOMAG may make any change in quantity by up to ten percent (10%) of the      
         overall value of the P.O. at any time; 
(ii) BOMAG may make any change in quantity by more than ten percent (10%) but 

less than twenty-five percent (25%) at Vendor’s costs, so long as such change 
takes place at least ten (10) days before the delivery date specified on the P.O.; 
and 

(iii)   In the event BOMAG makes any other changes, except changes brought  
about by factors not within BOMAG’s control, then the Vendor may make a    
claim but only to the extent such a claim pertains to actual losses the Vendor has 
suffered as a direct result of any change of the P.O. by BOMAG. 
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The Vendor shall not be entitled to make a claim for any damage that does not directly 
result in out-of-pocket expense to Vendor, and any final loss to the Vendor shall be 
reduced by the tax benefit arising from such a loss. 
 
However, in the event BOMAG does not receive any notice of shipment from the Vendor 
then the condition set forth in section E a) ii. below is deemed to be met in favor of 
BOMAG. 

 
B. Attachment of Delivery 

Any delivery shall include a full detailed list of every item contained in the delivery 
including the BOMAG reference or part number issued on BOMAG’s P.O. (“Attachment 
of Delivery”).  Any item missing from the list may be regarded by BOMAG as not being 
delivered.  Delivery shall be binding on BOMAG only upon BOMAG’s receipt of the 
Vendor’s notice of delivery as evidenced by the signature on the Vendor’s notice of 
delivery by an authorized BOMAG agent.  Such signature only acknowledges a visible 
quantity of packaging but in no case shall ever be regarded as a final consent from 
BOMAG to any of the following: 
 (a) Final quantities of individual items 

(b) Quality of the goods 
(c) Compliance of the goods with BOMAG’s requirements 
(d) Compliance of the delivery, taken as a whole, with BOMAG’s P.O. 

 
In case of any discrepancy between P.O. and delivery documents, all costs resulting from 
the relevant dispute, including but not limited to replacement costs, attorney’s fees, and 
consequential damages shall be paid in full by the Vendor, regardless of whom may be 
ultimately responsible for such a discrepancy. 

 
C. Delivery terms 

Delivery terms are binding on the Vendor.  Except otherwise agreed in writing by 
BOMAG, standard delivery terms shall not be longer than thirty (30) calendar days from 
the date of the P.O.  In the event the Vendor either does not comply with the binding 
delivery date (during regular business hours and upon full delivery) or defective goods, 
then BOMAG at its sole option shall have the right to do one of the following: 

(1)  Return to the Vendor the delivered goods the costs of which shall be borne by  
       the Vendor and apply a process fee against the Vendor at the greater of $500.00 
       (this 2006 figure being increased by five percent (5%) each year thereafter) or     
       two percent (2%) of the P.O.;  or 
(2) Accept the delivery thereof in which case a late delivery penalty shall be 

assessed against the Vendor at the greater of $1,500.00 (this 2006 figure being 
increased by five percent (5%) each year thereafter) or four percent (4%) of the 
P.O. 

Notwithstanding the above, BOMAG shall still be entitled to collect the following from 
the Vendor: 

(1) The whole damages BOMAG may have suffered from the late delivery 
including, but not limited to, consequential damages to the manufacturing flow, 
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costs resulting from BOMAG’s own late deliveries and any relevant attorney 
fees; and 

(2) All costs and expenses BOMAG might have incurred in order to mitigate the  
       damages resulting from such late delivery.  

 
In the event BOMAG’s inspection reveals any variances between actual items delivered 
and items requested in the P.O. in excess of ten percent (10%) either based on quantity of 
items or weight, then BOMAG shall be fully entitled, at its sole option, to disregard the 
entire delivery and have the carrier stop and/or reload such delivery, without incurring 
any liability.  In such a case both parties shall treat the relevant delivery as though it 
never occurred, and the transfer of property shall be deemed not to have been delivered. 
 

D. Consistently Late Vendor 
A Vendor is deemed to be Consistently Late when over a three (3) month rolling period 
of time, 

(a)  Five percent (5%) of the number of items included in the P.O. issued during     
that same period of time, or  
(b)  Five percent (5%) of the value of the items included in the P.O. issued during that 
same period of time 

are not delivered in a manner consistent with any of the terms expressed in the relevant 
P.O., including but not limited to, quantities, packaging, documentation, and defects. 
 
In the event Vendor becomes a Consistently Late vendor, then BOMAG is entitled to do 
both of the following:  

(a)  Apply a ten percent (10%) penalty to the value of each item involved in  which 
the Vendor becomes Consistently Late, or 
(b)  Change the due date of all payments to the Vendor to ninety (90) days until such 
time as the Vendor ceases to be Consistently Late.  

 
In the event the Vendor becomes Consistently Late more than one time over a twenty 
four (24) months rolling period of time, then BOMAG may retroactively, at its sole 
option, change the above ten percent (10%) penalty to fifteen (15%) and move the above 
due date from ninety (90) to one hundred twenty (120) days, until the Vendor ceases to 
be Consistently Late. 
  

E. Product Line Shut Down 
 
a) Product Line Shut Down definition 

A Product Line Shut Down shall be deemed to happen if the ISO 9001 certified 
procurement SAP IT system BOMAG operates shows a line item (that is included in 
the bill of material of the equipment to be built on the relevant production line) with a 
zero (0) inventory number of available parts, and 

i. BOMAG had issued a P.O. including this relevant item, and (a) the date of 
delivery is thirty (30) days or such other delivery date stated in the P.O. or (b) 
the Vendor, at the time the P.O. was received, did not express in writing, any 
objection to any terms of such a P.O.; or 
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ii. If Vendor having a Master Agreement with BOMAG fails to comply with the 
terms of the Master Agreement and/or a BOMAG P.O. (such a case will take 
place when by the way of example and not limitation, the Vendor is 
committed to automatically supply BOMAG based on the access the Vendor 
may have to BOMAG’s inventory). 

The Vendor hereby acknowledges that Production Line Shut Down immediately 
results in high material and consequential costs for BOMAG in a magnitude of 
tens of thousands dollars and the Vendor hereby specifically agrees to be held 
fully responsible for such costs. 

 
b) Consequences of Product Line Shut Down  

In the event of a Product Line Shut Down BOMAG, in its sole discretion, may 
demand from the Vendor, in addition to the remedies for late delivery set forth 
above, (i) a lump sum penalty of $25,000.00 (this 2006 figure being increased by 
five percent (5%) each year thereafter) as the standard cost of disruption of a 
product line, such a penalty applying per day that a Product Line is shut down, or 
(ii) the actual costs resulting from such a Product Line Shut Down, including, but 
not limited to workshop down time, material handling inventory alteration costs, 
under-absorption overhead costs (both for manufacturing and company SG&A), 
customers and inter-companies late delivery penalties, and employee overtime 
costs caused by the Product Line Shutdown, any cost decided for the purpose to 
mitigate some of the consequences raised by Product Line shut down. 

 
If the parties disagree about the above actual costs, BOMAG may freeze any 
amount due to the Vendor until the dispute is settled.  Unless the final settlement 
of such a dispute is lower than the lump sum set forth in Section 2(E)(b)(i) above, 
BOMAG shall not incur any interest or penalty cost due to the freezing of the 
Vendor account. 

 
F. Inspection and defective parts 

 
a) Inspection at delivery 

Within five business days after the delivery date, BOMAG may inspect goods for 
any defective parts and BOMAG may send the goods containing defective parts, 
or the entire lot in the shipment at BOMAG’s discretion, back to the Vendor at the 
Vendor’s cost, and the delivery of these goods containing defective parts shall not 
constitute delivery under the P.O.  In addition, BOMAG shall assess a defective 
penalty at the rate of $500.00 (this 2006 figure being increased by five percent 
(5%) each year thereafter) or two percent (2%) of the value of the involved goods, 
whichever is greater. 

 
b) Inspection disputes 

Failure to complete any inspection within the period of time referenced in the 
immediately preceding paragraph shall not constitute a waiver by BOMAG of any 
claim against the Vendor should a defective part be found at a later date.  In such 
case BOMAG may present reasonable evidence of its claim and may have the 
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relevant goods available at its manufacturing site for counter-inspection by the 
Vendor.  BOMAG’s claim may include not only the cost of replacement of the 
defective products but also any other cost, such as labor or subcontracting, that 
BOMAG may incur for the purpose of interalia replacing a part, reworking any 
feature, fixing a sub-assembly process, and adjusting or repairing tools damaged 
by the defective supplies.  For the purpose of labor cost measurement, an hourly 
rate of $95.00 shall apply for the year 2006 and will be increased by five percent 
(5%) per year thereafter.  

i. Upon the failure of the Vendor to process its counter-inspection 
within fifteen (15) days after BOMAG has issued its claim or upon 
the failure of the Vendor to taken any action or deliver any reply to 
BOMAG within five (5) days after its counter-inspection the 
Vendor shall be deemed to have agreed in full to BOMAG’s claim 
without any restriction.  

ii. In the event the Vendor processes its counter-inspection but 
disagrees with BOMAG’s findings of results then BOMAG shall 
be entitled to freeze any payment equal to the value of goods 
involved into the dispute until the dispute is settled. 

 
Under no circumstances, shall a claim against the Vendor under the provisions set forth 
under this Section 2(F) prohibit BOMAG from any benefit or right it has under any other 
provision of the Terms and Conditions related to delivery.  A defective part shall not be 
regarded an Available Part within the meaning addressed in Section 2(E) a. 

 
 

3) Billing Statements 

 
A. Contents of billing statements 

 
The billing statement is to be sent to the address specified on the P.O. and shall include a 
copy of the relevant P.O. as well as the Attachment of Delivery as described in the above 
Section 2(B).  Any billing statement which does not conform to these requirements shall 
be disregarded by BOMAG until it is resubmitted by Vendor in full compliance with this 
Section 3.  Any such billing statement shall be binding against the Vendor, without 
regard to any discrepancy between the billing statement and the P.O. 
 

B. Monthly balance 
 
In addition, the Vendor shall deliver a monthly balance statement to BOMAG, no later 
than five (5) calendar days after the end of the relevant month.  This statement will show: 
 1.  The opening balance; 
 2.  All billings/invoices issued during the month; 
 3.  All credit memo and payments made by BOMAG; and 
 4.  The closing balance. 
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This statement shall also mention by quantity and dollar amount, any pending dispute 
raised during any previous month or related to the relevant month.  Such a balance shall 
be binding against the Vendor who waives any further right to claims not so mentioned.  
Any monthly balance received later than five (5) calendar days after the end of the 
month, regardless of the shipment date, may be treated by BOMAG, at BOMAG’s sole 
discretion, as a deferred payment until the following month.  Any disagreement resulting 
from a Vendor’s error, such error to be determined solely by BOMAG, shall entitle 
BOMAG to postpone the relevant payment until the Vendor acknowledges its mistake in 
writing.  In the event of such mistake by Vendor, the Vendor shall deliver to BOMAG a 
new invoice containing the corrected figures, including a new due date which due date 
may not be set earlier than thirty-one (31) days from the receipt date of the new invoice 
by BOMAG.  All subsequent monthly balances shall be adjusted to reflect the corrected 
figures.  
 

4) Payments 

 
Except otherwise agreed to in writing by BOMAG, the due date on any billing statement 
or on any monthly balance statement shall be no earlier than sixty (60) days from the date 
of shipment and BOMAG, for purposes of payment, shall have an additional five (5) 
business days for delivery check-in regardless of any special terms that have been agreed 
to by both parties.  Any late delivery will increase that deductible by twice the number of 
business days the delivery was late. 
 
At BOMAG’s sole option, any early payment, whether total or partial, issued no later 
than fifteen (15) business days after the date of delivery, shall entitle BOMAG to a one 
and one-half percent (1.5%) discount, and BOMAG may apply any payments directly 
toward goods from a specific delivery when issuing its payment. 
 

5) Trademark and Patents 

 
A. Threat of infringement 

 
 In the event that BOMAG, based on its opinion which shall be binding on Vendor, 
determines that the goods furnished by Vendor to BOMAG have or could infringe on the 
trademark or patent of a third party, the Vendor upon demand by BOMAG , at its own 
cost and expense shall: 

(1)  Defend and hold BOMAG harmless from any suit or proceeding alleging that 
any good provided by BOMAG infringes any worldwide patent or trademark 
regulation; and  
(2)  Issue a statement showing the Vendor is fully responsible for dealing with 
any such claim arising from any third party.  Upon the Vendor’s failure to issue 
such a statement BOMAG without prejudice of any further action shall freeze any 
payment to the Vendor until such a statement be issued. 
 

B. Consequences of infringement 
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In the event the Vendor’s goods or supplies are found by any court or administrative 
agency to have infringed any such regulations, regardless of whether an appeal has or 
may be filed, then the Vendor 

(1)  Shall reimburse BOMAG for any costs and expenses including attorney’s fee, 
BOMAG has suffered, including but not limited to (i) any lawsuit and any 
liability resulting from the infringement, (ii) costs to remedy to the alleged 
infringement, (iii) costs for preventing repetitive infringement, (iv) cost arising 
from any loss of reputation (v) cost arising from any special punitive or 
consequential damages; and 
(2)  Shall, as soon as notification is received from BOMAG, take all necessary 
measures at the Vendor’s own costs and risks to supply BOMAG with goods that 
will not be subject to any such infringement. 

 
6) Warranties 

 
It is in the interest of BOMAG’s business to hold Vendors accountable and responsible 
for any liability BOMAG may incur, to the extent that goods provided to BOMAG are 
involved in any claim against any warranty.  Therefore, the Vendor commits itself hereby 
to provide BOMAG with the following protection from liability: 
 

A. Defective goods involved in a BOMAG warranty liability 
 

a. Definition of Coverage 

As a result of the warranty hereby provided, in the event a warranty claim is 
brought against BOMAG the Vendor shall be responsible for all damages 
incurred as a result of the goods sold to BOMAG, including but not limited to 
(i) the replacement of the defective parts by new non-defective parts, (ii) the 
replacement of all features attached to the machine which are damaged as the 
result of the goods sold by Vendor to BOMAG, including any consequential 
damage resulting, even partially from the part supplied from the Vendor 
deemed to be defective, (iii) the labor costs for processing such replacement, 
using one hundred twenty percent (120%) of the labor rate applied by the 
subcontractor, if any, who processed such inspections and/or replacements, or 
an amount of $120.00 (this 2006 figure being increased by five percent (5%) 
each year thereafter), whichever amount is greater; (iv) the shipment costs of 
the defective parts; and (v) the mileage costs incurred by any employee or 
other agent of BOMAG or any subcontractor to inspect analyze, and extract, 
the defective parts, and replace them.  Such mileage costs are based on a rate 
of $3.50 per mile (this 2006 figure being increased by ten percent (10%) each 
year thereafter). 
 
In addition, the Vendor shall be liable for any other expense incurred by 
BOMAG in order to process the claim involving the Vendor’s part, including 
but not limited to any attorney’s fees.   
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All of the provisions stated in this Section 6(A)(a) shall be referred to 
hereinafter as “Coverage”. 
 

b. Timing issues 

The Coverage is due as of the date the relevant part is implemented on the 
assembly process of the machine. For the purpose of evidence, this date is 
deemed to be the one shown in BOMAG files and attached to the serial 
number as the date of release or completion. 
 
The Coverage matures at the same date BOMAG s warranty matures. 
 
The Coverage is  deemed to be extended pursuant to any separate agreement 
between BOMAG and the owner of the relevant unit, which extends 
BOMAG’s warranty. 
 

c. Claiming process 

Within a reasonable amount of time after BOMAG processes an End 
Customer warranty claim, BOMAG will submit a Vendor Warranty Request 
(VWR) and will have the relevant part available for Vendor’s inspection at 
BOMAG’s manufacturing site (Kewanee IL or Warrensburg MI) for a one 
month period of time 

i. Upon the Vendor’s failure to process the inspection or to 
answer the VWR within ten (10) business days after 
receipt thereof, the BOMAG claim shall be deemed to be 
accepted by the Vendor in full, the relevant part may be 
shipped back to the Vendor and the debit memo (which 
shall include, but not be limited to, the shipment costs) 
shall be issued against the Vendor.  All provisions 
included in the Terms and Conditions shall apply. 

ii. In the event the Vendor denies the claim within ten 
business days after receipt then the dispute, if any, shall 
be governed by the provisions set forth below in Section 
6(A)(c)(v). 

iii. Should the Vendor issue a Return Good Authorization 
(RGA) in response to BOMAG VWR, then BOMAG 
shall ship the relevant goods and debit the Vendor for 
both actual freight costs and a processing fee up to 
$500.00. 

iv. Both parties may come to an agreement consisting of one 
of the following three options: 

1. A final cash settlement.  
2. The replacement of the defective part by a new non- 

defective part plus a lump sum representing 
consequential damages.  In such a case, the new 
part will be covered by the same warranty contained 
herein. 
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3. The replacement of the defective part by a rebuilt 
part, in which case the lump sum or relevant credit 
(issued by Vendor)/debit (issued by BOMAG) 
memo shall be adjusted consistently so that 
BOMAG is compensated for the loss resulting from 
booking in its inventory the rebuilt part at sixty 
percent (60%) of the cost of a brand new part.  Such 
rebuilt part shall be covered by the same warranty 
contained herein. 

v. Unless the claim is settled with sixty (60) days from the 
VWR date, BOMAG has the right to freeze any payment 
to be made to the Vendor up to one hundred percent 
(100%) of the relevant amount shown by the VWR. 

 
 
B. Field Campaign 

 
a. Definition 

A field campaign is deemed to happen any time a corrective action 
decided by BOMAG, both applies to more than three (3) units of the same 
type and is originated, at least in part, by a defective part supplied from the 
Vendor. For the purpose of clarity, the Vendor acknowledges a Field 
Campaign may be decided at BOMAG sole discretion, disregarding any 
expired warranty, so long as it is of BOMAG interest to support either its 
customers and/or dealer network or its brand and/or market reputation. 
 

b. Vendor support  

Would any such Field Campaign take place, consisting among others to 
replace or repair any part provided to BOMAG, the Vendor shall offer 
BOMAG any assistance needed and will make all the relevant part needed 
to perform such a field Campaign available within less then 10 business 
days after BOMAG has notified him with his intention to process. 
 

c. Field Campaign costs 

The Vendor shall be liable for and BOMAG shall therefore be fully 
entitled to retain the relevant amount from any previous balance, any cost 
expensed by BOMAG in relation with such a field Campaign as follows : 

i. Cost of new part supply plus shipment 
ii. The labor cost for replacing the defective part, such cost 

being calculated by applying a standard $120 per hour (this 
2006 figure being increased by five percent (5%) each year 
thereafter) to the number of hours required, from BOMAG 
best estimate, to process the repair, 

iii. Mileage cost and travel time resulting in a combined lump 
sum of $1000.00 per unit (this 2006 figure being increased 
by ten percent (10%) each year thereafter). 
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d. Vendor claim 
Would the Vendor be willing either to claim for the portion 
of responsibility the part he provided BOMAG with, in no 
case will BOMAG suffer any costs but these directly and 
exclusively resulting from a assembly or a third party 
mistake, subject however to the Vendor provides BOMAG 
with any such evidence of the alleged mistake. In no case 
shall the Vendor be entitled to challenge BOMAG decision 
though to process any such Field Campaign. 

 

   
C. Defective goods involved in a BOMAG product liability 
 
 

a. Definition of Coverage 
The Vendor shall remain fully responsible and hold BOMAG harmless 
from any liability arising from any alleged product liability involving a 
BOMAG product if it appears that a part sold by the Vendor might have 
caused or increased the effects of any of the injury or loss alleged by the 
claimant. 
 
Upon a demand by BOMAG, with BOMAG’s only requirement being to 
provide the Vendor with reasonable suspicion that a part the Vendor sold 
to BOMAG might be involved in at least one of the causes of injury or 
loss, the Vendor shall issue a statement attesting to any third party that the 
Vendor holds BOMAG harmless from any of the liabilities attributable to 
the Vendor. 
 
In addition, if the claim issued against BOMAG shows the Vendor is at 
least partly responsible for the injury, and if BOMAG believes it necessary 
or desirable to initiate a field campaign and make its best effort to prevent 
any similar injury from recurring, then the Vendor shall remain liable for 
all relevant expenses incurred by BOMAG.   
 

b. Claiming process 

Within a reasonable time after BOMAG becomes aware of any pending claim, 
BOMAG will request the Vendor to issue the statement described above in 
section 6(B)(a).  Upon the Vendor’s failure to issue this statement or upon the 
Vendor’s refusal to pay for the costs of processing the claim or the costs of 
any field campaign, pursuant to the preceding section, then BOMAG shall be 
entitled to freeze any payment owed to the Vendor until the dispute is settled 
or until the Vendor has issued the correct statement. 
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7) Supplier Audit 

 

Bomag reserves the right to visit any supplier with reasonable notice and audit 
supplier manufacturing facility to make sure parts are being manufactured in 
accordance with US Labor Laws and Regulations; Supplier visits may also be 
done with BOMAG customers and supplier agrees to have their facility available 
for audit. 

 

8) Miscellaneous 

 

a.  Interpretation 
This Agreement shall be governed, construed, enforced, and interpreted according 
to the laws of the State of Illinois excluding any choice of law rules which may 
direct the application of the laws of another jurisdiction.  Any litigation arising 
out of or related to this Agreement, or any breach thereof, shall be instituted in a 
court of competent jurisdiction in Rock Island County, Illinois.  The Vendor 
expressly affirms and agrees that any dispute between the parties shall be 
submitted to and resolved by a court of competent jurisdiction located in Rock 
Island County, Illinois, and the Vendor irrevocably submits to the jurisdiction of 
said court. 
 

 b. Binding Effect   
This Agreement shall be binding upon, and inure to the benefit of, the parties 
hereto, any successors to or assigns of BOMAG, and any successors to or assigns 
of the Vendor. 

 
 c. Section Headings   

Section headings and numbers have been inserted for the convenience of 
reference only, and if there shall be any conflict between any such headings or 
numbers and the text of these Terms and Conditions, the text shall control. 

 
d. Waiver  

Waiver by BOMAG of any term or condition of this Agreement or any breach 
shall not constitute a waiver by BOMAG of any other term or condition or breach 
of this Agreement. 

 
e.  Severability  

If any term or other provision of the Terms and Conditions is invalid, illegal or 
incapable of being enforced by any rule of law or public policy, all other 
conditions and provisions of the Terms and Conditions shall nevertheless remain 
in full so long as the economic or legal substance of the transactions contemplated 
hereby is not affected in any manner adverse to any party.  Upon such 
determination that any term or other provision is invalid, illegal or incapable of 
being enforced, the parties hereto shall negotiate in good faith to modify the 
Terms and Conditions so as to effect the original intent of the parties as closely as 
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possible in an acceptable manner to the end that the transactions contemplated 
hereby are fulfilled to the greatest extent possible. 

  

f.  Time  
 Time is of the essence of each covenant and obligation of these Terms and 
 Conditions.  
 
 

 
g.  Attorney’s Fees  

If BOMAG brings an action against the Vendor by reason of a default, breach 
(i.e., an uncured default) or alleged violation of any covenant, term or obligation 
hereof, or for the enforcement of any provision hereof or otherwise arising out of 
these Terms and Conditions, BOMAG, in addition to any other claims it may 
have under the Terms and Conditions shall be entitled to be compensated by the 
Vendor for its costs of suit and reasonable attorneys’ fees, which shall be made 
part of any judgment rendered in such action.  

 


